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ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION ET,C‘ﬁEB 117 2017

WASHINGTON, D.C.
Clerk, Enviro Wm&als Board
INITIALS £ /&,

In re:
RCRA Appeal Nos. 16-01, 16-02, 16-03,

General Electric Company 16-04 and 16-05

Permit No. MAD002084093

ORDER GRANTING REQUEST FOR EXTENSION OF TIME FOR AMICUS CURIAE
BRIEFS AND ESTABLISHING DEADLINE FOR RESPONSES
The Housatonic Rest of River Municipal Committee (*Municipal Committee™) has filed a

motion requesting an extension of time for submission of amicus curiae briefs in connection with
five petitions for review of a Resource Conservation and Recovery Act (“RCRA™) permitting
decision concerning the Housatonic Rest of River remedial action. /n re General Electric Co..
RCRA Appeal Nos. 16-01 through 16-05. The Municipal Committee indicates that it intends to
submit an amicus brief “devoted solely to expressing support for portions of the Region’s
selected remedy™ and that other interested persons may join in that brief or, perhaps, file separate
amicus briefs. Petitioner General Electric Company (“GE™) opposes the Municipal Committee’s
request. The Municipal Committee represents that the following interested persons have
assented to the motion: U.S. Environmental Protection Agency Region 1, the Commonwealth of
Massachusetts, the State of Connecticut, the Massachusetts Audubon Society, and C. Jeffrey
Cook. The Municipal Committee further represents that, as of the time of filing, it had not heard
back from the following parties as to whether they oppose the motion: Housatonic River

Initiative and the Berkshire Regional Action Team.



The applicable federal regulations authorize “any interested party™ to file an amicus brief
in a petition for review of a RCRA permitting decision. 40 C.F.R. § 124.19(e). Under the
regulations, an amicus brief is due 15 days after the filing of a response brief. /d. Previously.
the Board established February 14, 2017, as the common deadline for filing response briefs for
all five petitions in this matter. See /n re General Electric Co., RCRA Appeal Nos. 16-01
through 16-05 (EAB Jan. 24, 2017) (Order Granting Request for Extensions of Time for
Response and Reply Briefs). Because response briefs were filed on February 14, 2017, under the
timetable in the regulations, amicus briefs would be due by March 1, 2017. The Board also
established the common deadline of March 27, 2017, for reply briefs. /d. The Municipal
Committee now asks the Board to align the deadline for amicus briefs with the deadline for reply
briefs, so that all amicus briefs and all reply briefs will be due on March 27, 2017.

GE opposes the Municipal Committee’s request on several grounds. First, GE argues
that granting the extension would “facilitate the circumvention of this Board’s prior orders in this
matter, giving the Municipal Committee the opportunity to submit an additional brief to which
none of the other parties to this proceeding, including GE, would be able to reply.” Second, GE
argues that the Municipal Committee’s motion is untimely. Third, GE argues that the Municipal
Committee lacks standing to seek an extension of the deadline for an amicus brief that any other
interested person might wish to file. In addition, GE argues that should the Board grant the
Municipal Committee’s request for extension of time to file an amicus brief, GE should be
allowed to file a reply brief and requests that the deadline for its reply be April 17, 2017.

The Board is not persuaded that the Municipal Committee’s request would “circumvent”
the Board’s prior scheduling orders, nor that it is “untimely.” If anything, the Municipal

Committee’s request furthers the Board’s interest in establishing an efficient and orderly briefing
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schedule. Although the Board’s January 24, 2017 Order did not specifically address the timing
of amicus briefs, nothing in that Order precludes any interested party from participating as
amicus curiae. The fact that the Municipal Committee waited until February 14, 2017. to seek an.
extension - that is, they waited until the day response briefs were due -- is of no consequence.
The regulations require only that a motion for extension be filed “sufficiently in advance of the
due date to allow other parties to have a reasonable opportunity to respond to the request for
more time and to provide the Environmental Appeals Board with a reasonable opportunity to
issue an order.” 40 C.F.R. § 124.19(g). While the amount of time that constitutes “sufficiently
in advance™ will necessarily vary depending on the particular circumstances of the appeal, here
the Board finds that the Municipal Committee’s request — filed approximately two weeks before
an amicus brief would otherwise be due — is timely.

GE argues that it would be “unjust and inconsistent” to allow the Municipal Committee
to file an amicus brief after all response briefs have been submitted and at the same time that
reply briefs are due because that would deny GE -- and the other petitioners -- the opportunity to
reply to arguments raised in any amicus brief. In reply to GE’s opposition, the Municipal
Committee claims that a petitioner is not entitled to reply to an amicus brief.

We find the positions advocated both by GE and the Municipal Committee to be
overbroad. The Municipal Committee clearly qualifies as an interested party entitled to file an
amicus brief: as long as the Municipal Committee does not file an amicus brief in the proceeding
initiated by its own petition, it gains no unfair advantage. And despite GE’s insistence that it
“must have sufficient opportunity to reply.” the regulations in Part 124 do not provide an
automatic right to respond to an amicus brief. Nevertheless, while the regulations do not

explicitly provide for responses to amicus briefs, neither do they disallow them, and the Board
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possesses the inherent authority to “do all acts and take all measures necessary for the efficient,
fair, and impartial adjudication of issues arising in an appeal.”’ 40 C.F.R. § 124.19(n).

Given the complexity of this matter, the Board finds that (1) an extension of time for
submitting amicus briefs is appropriate here, and (2) each petitioner and each respondent should
have the opportunity to respond to all initial filings — including amicus briefs — in the proceeding
to which they are parties. To ensure an orderly process and consistent with the Board’s prior
orders for these petitions, the Board now orders that the common due date for amicus briefs for
all five petitions shall be March 27, 2017 and that the common deadline for responding to an
amicus brief shall be April 17,2017. Each amicus brief and each response thereto may not
exceed 7,000 words absent advance leave of the Board to exceed that word limit. See 40 C.F.R.
§ 124.19(d)(3).

Additionally, the Board will allow each petitioner and each respondent in a given
proceeding the opportunity to respond to any amicus brief filed in connection with that
proceeding. No other responses to amicus briefs will be permitted. Further, the subject matter of

each response shall be limited to issues and arguments raised in the amicus brief.

' As GE notes, in previous cases the Board has allowed parties to respond to amicus briefs. See,
e.g.. In re Town of Newmarket Wastewater Treatment, NPDES Appeal No. 12-05, at 7 (EAB
Feb. 27, 2019) (Order); In re Peabody Western Coal Co.. CAA Appeal No. 11-01 (EAB

Sept. 21, 2011) (Order Granting Peabody Western Coal Company’s Motion for Leave to File a
Response to U.S. EPA Region 9°s Amicus Brief). The Municipal Committee argues that these
cases are irrelevant because they pre-date the 2013 revisions to the regulations, which include a
specific provision on the timing of amicus briefs. The Municipal Committee’s argument is not
persuasive because the 2013 amendments were intended to “codify current procedural
practices.” Revisions to Procedural Rules, 78 Fed. Reg. 5281, 5283 (Jan. 25, 2013).
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Because the Board has before it multiple petitions, some clarification is in order. First, an
interested person may file an amicus brief in any proceeding other than a proceeding to which it
is already party; that is, a party may not participate in a proceeding as an amicus curiae if it is
already a party to that proceeding. Second, a person may respond to an amicus brief in a
proceeding only if that person is already a party to that proceeding.

So ordered.
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o
C ! Kathie A. Stein
Environmental Appeals Judge




CERTIFICATE OF SERVICE

I certify that copies of the foregoing ORDER GRANTING REQUEST FOR
EXTENSION OF TIME FOR AMICUS CURIAE BRIEFS AND ESTABLISHING DEADLINE
FOR RESPONSES issued February 17, 2017, in the matter of In re General Electric Co., RCRA
Appeal Nos. 16-01, 16-02, 16-03, 16-04, and 16-05, were sent to the following persons in the
manner indicated:

By First Class Mail:

For General Electric Company: For C. Jeffrey Cook:

Jeffrey R. Porter

Andrew Nathanson

MINTZ LEVN, COHN, FERRIS,
GLOVSKY & Popeo, P.C.
One Financial Center
Boston, MA 02111

James R. Bieke

SIDLEY & AUSTIN, LLP
1501 K Street, N. W,
Washington, D.C. 20005

Thomas H. Hill _
Associate General Counsel
GENERAL ELECTRIC COMPANY
801 Main Avenue

The Towers at Merritt River
Norwalk, CT 06851

Roderic J. McLaren

Executive Counsel — Environmental
Remediation

GENERAL ELECTRIC COMPANY

159 Plastics Avenue

Pittsfield, MA 01201

For Housatonic River Initiative:

Benno Friedman

Housatonic River Initiative, Inc.
P.O. Box 321

Lenoxdale, MA 01242-0321

C. Jeffrey Cook
9 Palomino Drive
Pittsfield. MA 01201

For Housatonic Rest of River Municipal
Commitiee

Matthew F. Pawa

Benjamin A. Krass

Pawa Law Group, P.C.

1280 Centre Street

Newton, MA 02459

For the Berkshire Environmental Action
Team, Inc.:
Jane Winn
Berkshire Environmental Action
Team, Inc.
29 Highland Ave.
Pittsfield. MA 01201-2413

For Massachusetts Audubon Society:
Kathleen E. Connolly
LouisoN, COSTELLO, CONDON &
PFAFF, LLP
101 Summer Street
Boston, MA 02110

For State of Connecticut:
Lori D. DiBella
Assistant Attorney General
55 Elm Street
P.O. Box 120
Hartford, CT 06141-0120



For Commonwealth of Massachuselts:
Jeftrey Mickelson
Deputy General Counsel

Massachusetts Dept. of Environmental Protection

One Winter Street
Boston. MA 02108

Richard Lehan
General Counsel

Massachusetts Department of Fish and Game

251 Causeway St., Suite 400
Boston, MA 02114

For The City of Pittsfield
Richard M. Dohoney

DoNOVAN O’CONNOR & DopIG, LLP.

1330 Mass MoCA Way
North Adams, MA 01247

By EPA Pouch Mail:
For EPA Region I:

Curt Spalding (ORA01-4)
Regional Administrator

U.S. EPA, Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912

Bryan Olson (OSRR07-5)

Director, Office of Site Remediation and
Restoration

U.S. EPA, Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912

Dated: FEB 1 7 2017

Timothy Conway (OES04-3)

Senior Enforcement Counsel

U.S. Environmental Protection Agency,
Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912

AN

Annette Duncan
Administrative Specialist



